THE  COMMONWEALTH  OF  PENNSYLVANIA. 


Fayette  County,  ss. 

At  a  Court  of  Common  Pleas,  &c.  held  at  Union  town,  in 
and  for  the  county  of  Fayette,  the  sixth  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
five,  before  the  Honourable  Thomas  H.  Baird,  Esquire,  Pre¬ 
sident,  and  Charles  Porter  and  Samuel  Nixon,  Esquires, 
Associate  Judges  of  the  same  Court. 

The  Court  grant  a  rule  upon  John  M.  Austin,  John  Daw¬ 
son,  Joshua  B.  Howell,  John  H.  Deford,  Joseph  Williams, 
Alfred  Patterson,  Robert  P.  Flenniken,  Rice  G.  Hopwood, 
William  M‘Donald  and  William  P.  Wells,  Esquires,  to  show 
cause  why  they  should  not  be  stricken  from  the  list  of  Attor¬ 
neys  of  this  Court.  See  letter  filed. 

Copy  of  the  letter  above  referred  to. 

Union  Town ,  Pa.,  Oct.  3 d,  1834. 

Dear  Sir, — 

We  have  delayed  replying  to  your  letter  under  date  of  the 
12th  of  September,  1834,  addressed  to  the  members  of  the  bar 
of  Fayette  county,  until  the  present  time,  to  afford  an  oppor¬ 
tunity  for  consulting  together,  and  also  for  mature  reflection 
upon  the  matters  to  which  you  refer.  We  regret,  in  common 
with  your  honour,  that  we  have  not  been  able,  in  harmony 
and  with  satisfaction  to  ourselves  and  the  people  of  the  county 
to  transact  the  business  of  our  courts.  The  public  confidence 
seems  to  be  withdrawn  alike  from  the  bar  and  the  Court.  Per¬ 
haps  your  Honour’s  retiring  from  the  bench,  as  you  have  inti¬ 
mated  a  willingness  so  to  do,  and  giving  the  people  the  power  to 
select  another,  would  be  the  means  of  producing  a  better  state 
of  tilings,  and  a  more  cordial  co-operation  from  all  sides  in  the 
despatch  of  the  business  of  the  county.  This  expression  of 
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our  views  is  made  in  candour  and  sincerity,  without  a  wish 
to  inspire  one  unpleasant  thought  or  unkind  feeling,  but  under 
a  sense  of  duty  to  the  county  in  which  we  live,  to  your 
honour  and  to  ourselves. 


Very  respectfully,  yours,  &c. 


John  J\L  Austin , 
John  Dawson , 
Joshua  B.  Howell, 
J.  H.  Deford , 

J.  Williams, 


A.  Patterson, 


R.  P.  Flenniken, 
R.  G.  Hopwood , 
Wm.  Mi  Donald, 
W.  P.  Wells. 


Post  marked  “Union  Town,  Pa.,  November  7.”  Directed 
“  Thomas  H.  Baird,  Esq.,  Williamsport,  Washington  countv, 
Pa.” 

Filed  6th  January,  1835. 

Answer  o  f  Respondents  to  the  foregoing  rule . 

The  undersigned,  who  are  required  by  a  rule  of  Court,  en¬ 
tered  this  day  to  show  cause  why  they  should  not  be  stricken 
from  the  list  of  Attorneys,  present  this  their  answer  to  that 
rule. 

We  earnestly,  but  respectfully  protest  against  the  legal 
power  and  authority  of  the  Court  to  enter  and  enforce  such  a 
rule  for  the  cause  alleged. 

The  rule  appears  to  be  founded  and  predicated  on  the  letter 
of  the  undersigned,  addressed  to  Judge  Baird,  dated  October 
3d,  1834.  To  enable  a  full  understanding  of  the  whole  mat¬ 
ter,  a  letter  of  Judge  Baird,  dated  Sept.  12th,  1834,  is  here¬ 
with  presented. 

It  is  evident  that  the  letter  of  the  undersigned  which  con¬ 
tains  the  supposed  offensive  matter,  is  a  reply  and  a  response 
to  the  letter  of  Judge  Baird  to  them  addressed.  It  is,  cer¬ 
tainly,  respectful  in  its  terms,  and  as  is  sincerely  believed  and 
positively  asserted,  contains  neither  in  words,  meaning  nor 
intention,  the  slightest  contempt,  or  the  least  disrespect  to  the 
Court  or  any  of  its  members. 

The  respondents  would  be  entirely  at  a  loss  to  comprehend 
how  it  could  be  possible  to  give  their  letter,  from  its  terms,  an 
offensive  interpretation,  were  they  not  informed  from  another 
source,  that  the  following  paragraph  is  considered  objectiona¬ 
ble  : — “  the  public  confidence  seems  to  be  withdrawn  alike  from 
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the  bar  and  the  Court  ”  We,  by  this  paragraph,  expressed 
our  honest  conviction,  and  intended  no  contempt  to  the  Court. 
It  is  a  response  in  some  measure  to  that  part  of  Judge  Baird’s 
letter,  in  which  he  himself  says,  that  the  circumstances  to 
which  he  refers  were  calculated  to  make  “  a  lodgment  in  the 
public  mind  injurious  to  the  authority  and  respectability  of  the 
Court,  and  particularly  of  himself,  its  organ” 

It  will  also  be  perceived  from  the  two  letters  referred  to, 
that  the  correspondence  did  not  take  place  between  the  bar 
and  the  Court, — it  was  between  the  respondents  and  Judge 
Baird,  at  his  instance  and  request.  The  occurrence,  asserted 
as  constituting  some  undefined  offence,  did  not  take  place  in 
presence  of  the  Court — it  took  place  out  of  Court,  and  in  pais . 

Far,  very  far,  therefore,  are  we  from  being  guilty  of  any 
offence  against  the  Court.  As  to  Judge  Baird,  personally,  the 
letter  distinctly  and  unequivocally  states  that  our  views  were 
“  made  in  candour  and  sincerity,  without  a  wish  to  inspire  one 
unpleasant  thought  or  unkind  feeling” 


John  M.  Austin , 
John  Dawson, 
Joshua  B.  Howell, 
Wm.  B.  Wells, 
Alfred  Patterson, 


J.  H.  Deford, 
Wm.  Mi Donald, 
J.  Williams , 

R.  P.  Flenniken, 
R.  G.  Hopwood. 


Copy  of  a  letter  from  Judge  Baird  to  the  gentlemen  of  the 
bar,  referred  to  in  the  above  answer. 

Friday ,  Sept.  12,  1834. 

Gentlemen, — 

You  have  no  doubt  long  been  aware  that  the  occurrence  of 
a  variety  of  disagreeable  circumstances  in  the  conduct  of  our 
business  in  Court,  has  rendered  my  situation  often  exceeding¬ 
ly  painful  and  perplexing.  It  is  possible  I  have  had  my  full 
share  in  the  causes  which  have  led  to  this  state  of  things.  I 
think,  however,  upon  reflection,  you  will  be  satisfied  that  in  a 
great  degree  it  has  been  owing  to  the  irregular  manner  of  the 
bar  in  the  trial  of  causes.  It  is  unnecessary  to  go  into  parti¬ 
culars  at  this  time.  It  has  been  the  subject  of  complaint  and 
of  conflict,  distressing  to  me  and  unpleasant  to  you.  Finding 
a  remedy  hopeless  without  your  aid,  I  have  frequently  brought 
my  mind  to  the  conclusion,  that  perhaps  I  ought  to  withdraw 
and  give  you  the  opportunity  of  getting  in  my  room  some  other 
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gentleman,  who  would  have  your  confidence  and  co-operation. 
This  determination  has  heretofore  been  yielded  to  the  advice 
of  friends  upon  whose  judgment  I  have  relied. 

Early  in  the  present  week  I  requested  an  interview  with 
you,  that  we  might  talk  these  matters  over  and  perhaps  agree 
to  arunited  effort  for  reform.  You  were  prevented  from  meet¬ 
ing  as  proposed.  In  the  mean  time,  the  occurrence  of  a  brutal 
attack  upon  me  by  a  ruffian,  growing  out  of  a  trial  in  Court, 
has  more  and  more  convinced  me  of  the  necessity  of  coming 
to  some  conclusion  that  may  prevent  the  repetition  of  such 
outrages.  On  this  subject  I  wish  not  to  be  misunderstood. 
The  act  of  a  brute  or  bully  can  never  drive  me  from  the  post 
of  duty  or  of  honour.  I  thank  God  that  in  the  performance  of 
my  official  functions,  I  have  been  preserved  from  the  opera¬ 
tion  of  fear,  as  I  hope  I  have  been  from  the  influence  of 
favour  or  affection.  I  never,  I  repeat,  have  been  deterred  by 
any  apprehension  of  personal  danger,  although  I  have  often 
been  aware  of  'peril.  I  have  known  that  there  was  cause  for  it. 
The  inadvertent,  but  as  I  think,  indiscreet  indulgence  of  side- 
bar  remarks,  indicative  of  dissatisfaction  with  the  decisions  of 
the  Court,  and  perhaps  sometimes  of  contempt,  has  been  cal¬ 
culated  to  make  a  lodgment  in  the  public  mind,  injurious  to 
the  authority  and  respectability  of  the  Court,  and  particularly 
of  myself,  as  its  organ,  and  has  had  a  direct  tendency  to  rouse 
the  malignant  passions  of  a  disappointed  or  defeated  party. 
I  have  often  observed,  or  been  informed  of  these  things,  and 
have  thought  they  might  lead  to  disastrous  consequences.  A 
correct,  judicious  man,  if  he  thinks  his  case  has  not  been  cor¬ 
rectly  decided,  will  seek  redress  in  the  legitimate  mode  only ; 
or,  if  that  is  not  accessible,  (which  seldom  happens,)  will 
submit  to  it,  as  we  all  do  to  unavoidable  misfortunes.  A 
ruffian,  however,  if  told  by  his  counsel  that  injustice  has 
been  done  him  in  the  administration  of  the  law,  may  feel 
disposed  to  seek  vengeance  on  the  Judge.  In  the  case  referred 
to,  I  think  the  cause  and  effect  can  be  distinctly  traced.  The 
earnestness  and  positiveness  of  the  counsel  on  the  trial,  and 
expressions  thoughtlessly  dropped  afterwards,  perhaps  inflamed 
an  unprincipled  fellow  to  make  an  attack.  It  may  be, 
however,  that  it  would  not  have  occasioned  it,  had  he  not 
been  encouraged  by  other  persons.  I  have  only  my  suspicions, 
and  make  no  charge  against  any  one.  I  exculpate  the  counsel 
in  that  case,  and  I  exculpate  the  whole  bar  from  the  most  dis¬ 
tant  idea  of  producing  such  a  catastrophe.  All  that  I  mean 
to  say  is,  that  the  practice  I  have  mentioned  has  a  direct  ten- 
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dency  to  incite  to  such  outrages ;  and  that  in  the  particular 
case,  (in  connection  with  other  causes,)  it  did  lead  to  the 
violence. 

The  same  cause  may  produce  the  same  effect.  I  must  be 
always  exposed  to  such  consequences,  if  matter  of  excitement 
continues  to  be  furnished  to  wrong-headed,  brutal  suitors.  If 
I  could  have  the  confidence  and  support  of  the  bar,  and  the 
assurance  of  a  change  in  their  manner  towards  each  other  and 
towards  the  Court,  in  the  public  conduct  of  business,  the  office 
I  hold  would  be  rendered  dignified,  honourable  and  pleasant ; 
but  otherwise,  it  must  become  altogether  intolerable.  On  my 
part,  there  is  no  want  of  good  feeling,  and  I  take  this  occasion 
to  declare,  that  there  is  not  one  of  you  for  whom  I  entertain 
unkind  sentiments.  On  the  contrary,  there  is  no  one  whose 
interests  I  would  not  advance,  or  w  hose  honour  I  wrould  not 
maintain,  so  far  as  in  my  power.  As  to  myself,  I  have  no 
right  to  claim  your  friendship,  though  I  should  be  glad  to  have 
it ;  but  I  think  in  the  discharge  of  my  official  duties,  I  ought 
to  have  your  courtesy  and  respect ;  and  w  hen  1  err,  forbear¬ 
ance  in  manner,  and  recourse  discreetly  to  the  proper  remedy, 
(which  I  am  always  disposed  to  facilitate,)  and  not  to  inflam¬ 
matory  expressions  of  disapprobation  or  contempt  addressed 
to  the  public  or  the  party. 

I  have  thus  disclosed  to  you  frankly  my  feelings  and  views. 
In  reply,  I  wish  your  sentiments  and  determination  as  to  the 
future  in  relation  to  the  grievances  I  have  presented,  and  pro¬ 
pose,  therefore,  that  you  should  take  a  few  minutes  to  confer 
together,  and  inform  me  of  the  conclusion  to  which  you  may 
arrive. 

I  am  truly  yours,  &c. 

TIL  H.  BAIRD. 

Messrs.  Ew  ing,  Todd,  Dawson,  and  the  other  gentlemen  of 
the  bar  of  Fayette  county,  present. 

Second  answer  of  respondents. 

January  7th ,  1835. 

The  undersigned,  after  reiterating  the  protest  contained  in 
a  former  answer,  make  this  further  reply  to  the  rule  entered 
yesterday  against  them. 

When  the  former  answer  was  prepared,  it  was  not  known 
that  the  publication  of  the  correspondence  between  the  bar 
and  Judge  Baird  in  the  newspapers  constituted  a  portion  of 
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the  supposed  offence  against  the  Court,  the  record  not  present¬ 
ing  that  aspect  of  the  case. 

They  now  reply  to  this  matter,  and  to  cause  a  more  perfect 
understanding  thereof,  they  present  herewith  a  letter  from 
Judge  Baird  to  the  undersigned,  dated  December  15,  1834. 
We  now  ask  that  the  three  letters  on  record  may  be  carefully 
examined  in  connexion  with  our  former  answer  to  the  rule  to 
show  cause.  We  cannot  but  think  that  the  Court  will  then  be 
satisfied  that  the  last  letter  of  Judge  Baird  contains  imputa¬ 
tions  and  strictures  not  warranted  by  any  thing  said  in  our 
communication  to  him,  when  properly  understood. 

In  some  way,  the  existence  of  the  controversy  reached  the 
public  ear.  It  immediately  assumeda  false  shape  in  connexion 
with  an  assault  committed  upon  the  Judge  by  a  suitor  in 
Court.  Misapprehensions  about  the  nature  of  the  correspon¬ 
dence  was  produced.  For  want  of  correct  information,  false 
assertions  were  made,  and  false  inferences  drawn.  It  became 
a  public  matter,  involving  seriously  public  interests.  The 
correspondence  related  to  public  affairs.  The  letters  by  no 
means  being  private  and  confidential,  we  considered  it  our 
imperative  duty,  in  justice  to  ourselves  and  in  justice  to  the 
public,  to  lay  the  whole  correspondence,  as  it  really  was,  be¬ 
fore  the  whole  community.  It  was  accordingly  done,  and  for 
the  purposes  intimated.  The  Court  will  clearly  perceive, 
that  in  this  act  there  was  no  offence  committed  against  the 
Court,  but  was  a  proceding  rendered  every  way  necessary,  as 
it  gave  the  true  state  of  the  controversy,  and  supplied  the 
place  of  false  rumors  in  relation  both  to  Judge  Baird  and  our¬ 
selves. 


John  Dawson , 
John  M.  Austin , 
fVm.  P.  Wells, 
Joshua  B.  Howell, 
J.  H.  Deford, 


J.  Williams, 

R.  G.  Hopicood, 
A.  Patterson, 

R.  P.  Flenniken. 


(Copy  of  a  letter  from  Judge  Baird  to  the  respondents, 
dated  15th  December,  1834,  and  referred  to  in  the  above 
answer.) 

Harlem,  December  15,  1834. 

Messrs.  Austin,  Dawson,  Howell,  Deford, 

Williams,  Flenniken,  Hopwood,  M‘Don- 
ald  and  Wells,  members  of  the  Fayette 
county  bar. 

Your  communication,  dated  3d  October,  (post  marked  Nov. 
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7th,)  which  purports  to  be  an  answer  to  my  letter  of  12th 
Sept,  came  to  my  hand  on  Saturday  night  last.  It  had  been 
withheld  from  me  by  my  friends,  during  my  recent  illness, 
from  an  apprehension  it  might  produce  an  increased  excite¬ 
ment  prejudicial  to  my  health.  In  this  they  were  mistaken. 
I  have  experienced  too  much  of  the  ills  of  life,  and  have  at 
present  too  many  other  causes  of  agitating  concern,  to  be 
greatly  disturbed  by  it.  Perhaps,  were  it  not  for  the  know¬ 
ledge  of  human  nature,  which  I  have  dearly  bought,  I  might 
have  been  surprised  and  pained  to  receive  such  a  paper  from 
persons  standing  to  me  in  the  relation  that  you  do,  not  one  of 
whom  I  have  ever  intentionally  injured  in  thought,  word  or 
deed.  I  was,  however,  prepared  for  such  an  “  expression  of 
your  views”  though  there  are  some  signatures  I  did  not  expect 
to  see.  Had  your  letter  been  framed  immediately  in  answer 
to  mine,  and  put  into  my  hands  at  the  time,  I  do  not  know 
what  course  I  might  have  adopted  in  the  hurry  of  my  feelings. 
I  certainly  have  often  entertained  the  thought  of  leaving  my 
situation,  influenced  by  a  regard  to  my  personal  comfort,  and 
I  will  add,  also,  from  considerations  towards  you  that  spring 
more  from  my  heart  than  my  head.  This  purpose  I  have 
often  yielded  to  the  judgment  and  advice  of  friends.  I  have 
also  repeatedly  said,  that,  unless  a  reform  could  be  effected  in 
the  mode  of  doing  business  in  Court,  I  would  not  continue  in 
the  office.  Immediately  after  the  occurrence  at  the  last  term, 
to  which  I  referred  in  my  letter,  I  hastily  expressed  my  inten¬ 
tion  never  to  return  to  the  county.  This  purpose  was  formed 
not  on  account  of  the  immediate  outrage,  (which  I  was  aware 
I  could  sufficiently  punish,)  but  because  I  believed  (as  I  still 
do,)  that  the  ruffian  was  instigated  by  others.  It  is  not  in  my 
recollection  that  I  declared  in  my  communication  to  you,  any 
present  design  of  abandoning  my  office  at  your  request ;  and 
I  am  confirmed  in  this  idea,  from  the  fact,  that  a  judicious 
friend  strongly  remonstrated  against  such  an  intimation  being 
given.  But  if  I  had  even  so  expressed  myself,  subsequent  re¬ 
flection,  long  before  I  received  your  letter,  had  abundantly 
convinced  me  that  it  would  be  wrong  to  do  so  at  this  time 
and  under  the  circumstances  in  which  I  am  placed  in  my  offi¬ 
cial  relation  to  you  and  to  the  people.  The  station  I  hold  is 
not  mine — nor  is  it  yours — it  belongs  to  the  public,  and  has 
been  conferred  upon  me  (without  my  solicitation,)  by  the  con¬ 
stitutional  agent.  Unless  from  private  considerations  I  think 
proper  to  give  it  up,  (and  the  right  to  do  so  is  recognised  by 
law,)  it  cannot  be  taken  from  me,  but  in  the  way  the  people 
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have  designated.  It  would  be  a  violation  of  their  rights ,  and 
a  dereliction  of  duty,  if  I  could  be  constrained  or  influenced  to 
abandon  it  by  any  other  process.  I  am  now  satisfied  that  I 
ought  not  to  have  addressed  you  as  I  did.  It  was  compro¬ 
mising  the  dignity  of  the  office  entrusted  to  me  to  solicit  from 
you  a  reform  in  you  manner  of  conducting  your  business  at 
the  bar,  when  I  ought  to  have  compelled  it.  In  concurrence 
with  my  brother  Judges,  I  should  have  prescribed  the  order 
and  discipline  of  the  Court,  and  enforced  obedience.  This 
error,  however,  also  proceeded  more  from  my  heart  than  my 
head  ;  and  you  are  the  last  persons  in  the  world  who  ought  to 
complain  of  it.  Henceforth  it  will  be  my  endeavour  to  cor¬ 
rect  this  mistake ;  and,  depend  upon  it,  if  there  is  not  a  reform 
without  making  it  a  matter  of  compact  with  you,  it  will  not 
be  my  fault.  But  however  I  might  be  disposed  to  resign  my 
office  from  motives  of  private  convenience  and  peace  of  mind, 
(which  I  have  a  right  to  do,)  or  perhaps  from  a  wish  to  indulge 
you  in  a  desired  preference  for  some  other  person  in  my  stead, 
(the  propriety  of  which  I  now  doubt,)  yet  still  the  terms  of 
your  communication  entirely  preclude  me  from  doing  so,  with¬ 
out  yielding  my  personal  and  judicial  honour. 

You  undertake  to  assert  that  “  the  public  confidence  seems 
to  be  withdrawn  alike  from  the  bar  and  the  Court”  If  the  first 
part  of  the  proposition  is  to  be  understood  as  an  admission  of 
the  state  of  things  in  relation  to  yourselves,  it  is  not  my  busi¬ 
ness  to  combat  it ; —  but  I  deny  your  right  or  warrant  to 
make  the  latter  allegation.  It  is  of  grave  import  and  delibe¬ 
rately  set  forth,  as  you  took  time,  as  you  say,  “  to  afford  an 
opportunity  for  consulting  together  and  also  for  mature  reflec¬ 
tion.”  It  is  the  basis  of  your  request  that  I  should  resign ; 
for  the  other  matters,  in  relation  to  the  manner  of  conducting 
the  business  of  the  Court,  you  were  well  aware  it  was  in  your 
power  to  adjust.  Undoubtedly,  therefore,  it  involves  a  charge 
of  official  delinquency ;  such  as  would  warrant  the  removaL  of 
the  Judges,  either  by  impeachment  or  address.  44  Public 
confidence”  is  indeed  the  foundation  on  which  must  rest  the 
usefulness,  respectability  and  authority  of  the  Courts  :  if  that 
is  destroyed,  all  that  is  valuable  in  our  judicial  institutions 
must  fall,  and  the  personal  honour  of  the  judges  be  involved 
in  the  general  ruin.  To  weaken  or  impair,  then,  that  faith 
which  the  people  ought  to  have  in  the  integrity  and  capacity 
of  those  who  administer  their  laws  is  a  great  public  mischief. 
Certainly  there  is  no  way  more  calculated  to  produce  such  a 
result  than  to  assert  that  such  is  the  present  fact.  The  laws 
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will  not  allow  that  the  people  have  4  withdrawn’  4  their  confi¬ 
dence’  from  their  judicial  agents,  unless  it  has  been  so  ascer¬ 
tained  in  the  mode  prescribed  in  the  constitution.  It  cannot 
be  tolerated  that  the  official  standing  of  the  judges  is  to  be 
tested  by  the  sneering  remarks  we  may  hear  in  the  streets,  or 
by  the  vituperation  of  bar-room  censors.  I  leave  it  to  you, 
therefore,  as  a  matter  of  professional  opinion,  to  say,  whether 
it  would  not  be  indictable  as  a  libel  for  any  one  to  publish  in 
writing  that  the  “  'public  confidence  is  ivithdrawn ”  from  a 
Court.  Perhaps,  when  members  of  the  bar  so  far  forget 
the  “  fidelity”  to  which  they  are  bound  as  to  promulgate  such 
a  declaration,  a  discreet  but  decisive  exercise  of  the  summary 
power  vested  in  the  Judges,  over  the  conduct  of  their  own 
officers,  may  be  considered  the  most  obvious  and  proper 
course.  On  this  point  it  would  be  premature  in  me  to  express 
an  opinion  now.  Your  communication  will  be  before  us  at 
the  next  term,  and  after  deliberate  examination  and  hearing 
the  decision  of  the  Court  will  be  pronounced.  There  is  ano¬ 
ther  matter  which  I  think  it  proper  to  apprise  you  of,  with 
the  hope  that  a  satisfactory  explanation  will  be  offered.  I 
have  understood  that  a  report  is  in  circulation,  emanating 
from  some  of  you,  that  I  have  charged  the  whole  bar  with 
being  concerned  in  the  outrage  lately  committed  upon  me. 
If  it  is  true  that  such  an  idea  has  been  thrown  abroad,  it  is 
so  base  a  perversion  of  my  language,  that  I  cannot  conceive 
the  malignity  of  the  heart  that  could  engender  it.  When 
such  means  are  employed  to  excite  popular  prejudice,  it 
would  not  be  surprising  if  ‘  public  confidence’  should  be 4  with¬ 
drawn’  from  me  at  least.  My  letter  will  show  for  itself ;  and 
I  defy  the  ingenuity  of  Satan  himself,  to  make  out  any  such 
thing,  on  the  contrary,  I  think  it  contains  a  distinct  “  exculpa¬ 
tion  of  the  whole  bar  from  the  most  distant  thought  of  producing 
such  a  catastrophe .”  The  whole  matter  in  relation  to  that 
outrage  will  be  before  the  Court  at  their  next  term,  and  the 
Associate  Judges  will  be  called  upon  to  to  sustain  and  assert 
the  violated  authority  and  dignity  of  the  judicial  office,  by  the 
exercise  of  their  summary  power  of  punishing  such  gross  con¬ 
tempts.  At  the  last  sitting  I  made  up  my  mind  to  take  no 
step  myself,  as  it  might  be  thought  I  acted  under  excited  feel¬ 
ings  :  And  the  public  prosecutor,  who  is  considered  as  parti¬ 
cularly  representing  the  people  in  relation  to  such  things,  did 
not  think  proper  to  present  to  the  Court  the  propriety  and 
necessity  of  this  course  It  is,  however,  indispensable ;  for  a 
judicial  tribunal  that  cannot  protect  itself  without  resorting 
to  another  tribunal  for  aid  or  redress,  must  cease  to  exist. 

2 
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In  conclusion  I  will  only  say  that  upon  “  mature  reflection” 
it  is  my  determination  not  to  resign  at  present ;  and  that  it  is 
also  my  abiding  determination  never  to  resign  upon  the  ground 
slated  in  your  letter.  I  hope  to  be  able  to  take  my  seat  on 
the  bench  in  Fayette  county  on  the  first  Monday  of  January 
next.  If  I  have  lost  any  degree  of  the  public  confidence,  it  shall 
be  my  endeavour  to  regain  it,  by  a  faithful  performance  of  my 
judicial  functions.  With  the  aid  of  my  brother  Judges,  I  will 
try  to  preserve  the  order  and  discipline  of  the  Court,  by  a  dis¬ 
creet  but  energetic  exercise  of  the  power  which  the  law  gives 
us  ;  and  perhaps  you  may  be  satisfied  that  the  laxity  which 
has,  no  doubt,  been  a  considerable  cause  of  complaint,  was 
more  owing  to  my  kind  feelings  toward  you,  than  to  any  want 
of  moral  courage  to  encounter  the  consequences  that  may  re¬ 
sult  from  the  honest  discharge  of  public  duty.  I  shall  perform 
my  official  functions  with  a  sincere  desire  to  do  right,  and  shall 
expect  from  the  members  of  the  bar,  that  they  behave  them¬ 
selves  “  with,  all  good  fidelity  to  the  Court  as  well  as  to  the 
vliput  ** 

I  am,  &c.  TH.  H.  BAIRD. 

(Separate  answer  of  William  M‘Donald.) 

“  On  the  subject  of  the  difficulty  between  the 
bar  and  the  Court,  I  take  the  liberty  of  making  the  following 
statement.  I  was  opposed  to  the  publication  of  the  correspon¬ 
dence  from  the  beginning,  and  have  frequently  so  expressed 
myself,  thinking  it  would  have  a  tendency  to  widen  the  breach 
without  being  calculated  to  do  any  good.  From  first  to  last 
I  have  been  free  from  the  control  of  any  intention  to  cast  dis¬ 
respect  or  contempt  upon  the  Court  or  any  of  its  members. 

WILLIAM  M‘ DONALD* 


(Opinion  of  the  Court.) 

“  In  the  matter  of  John  M.  Austin,  John  DawTson,  Josh.  B. 
Howell,  Wm.  P.  Wells,  Alfred  Patterson,  J.  H.  Deford,  Wm. 
M‘Donald,  J.  Williams,  R.  B.  Flenniken  and  Rice  G.  Hop- 
wood,  attorneys. 

Jany.  6. 1835,  Rule  to  show  cause  why  they  should 
not  be  stricken  from  the  list  of  attorneys  of  this  Court. 

Jany  8th,  1835,  Opinion  of  the  Court. 

Baird,  President. 

The  Court  has  given  to  the  papers  presented  by  the  respon¬ 
dents  in  this  case,  the  most  careful  consideration  and  the  most 
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favourable  construction  their  import  would  at  all  admit.  It  is 
with  the  deepest  regret,  we  are  constrained  to  say  that  they 
are  by  no  means  satisfactory.  We  cannot  regard  them  as  re¬ 
moving  the  offensive  and  injurious  operation  of  the  matter 
which  has  been  published  to  the  world  in  relation  to  this  Court, 
and  which  forms  the  gravamen  of  the  rule.  All  that  we  have 
required  is,  that  the  gentlemen  would  distinctly  place  in  their 
answer  a  disavowal  of  any  intention  to  impute  to  the  Court 
or  its  members  anything  which  would  lower  them  (in  their 
official  character)  in  the  esteem  and  confidence  of  the  people. 
This  has  been,  and  is  still  refused.  No  alternative  therefore 
remains.  We  must  abandon  our  judicial  honour,  respecta¬ 
bility,  and  authority,  or  endeavour  to  sustain  them  in  what 
we  conceive  to  be  the  legitimate  mode. 

It  is  not  the  common  law,  or  statutory  power  to  punish 
contempts  which  we  are  about  to  exercise.  It  is  the  coercive 
control  and  discipline  which  the  Courts  have  always  legally 
employed  in  order  to  preserve  in  the  members  of  the  bar  the 
observance  of  that  trust,  courtesy  and  respect,  which  is  insid- 
pensable  to  the  safe  and  orderly  administration  of  justice.  An 
early  act  of  assembly,  (22d  May,  1722)  declares  that  attor¬ 
neys,  if  they  misbehave,  shall  be  liable  “  to  suffer  such  pains, 
penalties  and  suspensions,  as  attorneys  at  law  in  Great  Britain 
are  liable  to  in  such  cases.”  And  by  an  act  of  last  session, 
“  If  any  attorney  shall  misbehave  himself  in  his  office  of  attor¬ 
ney,  he  shall  be  liable  to  suspension,  removal  from  office,  or  to 
such  other  penalties  as  have  hitherto  been  allowed  in  such 
cases  by  the  laws  of  this  commonwealth.” 

By  these  acts  the  power  of  the  Courts  here  is  the  same  as 
is  exercised  by  the  Courts  in  England  ;  we  consider  it  unques¬ 
tionable  whenever  there  is  “  misbehaviour ”  in  an  “  attorney .” 
The  exercise  of  this  power  is  a  judicial  act,  and  although  it  is 
summary ,  yet  it  can  no  where  be  so  safely  lodged,  both  as  re¬ 
spects  its  prompt  and  efficient  application  when  necessary,  and 
also  as  respects  the  security  and  interest  of  the  members  of 
the  bar,  who  have  always  the  feelings  and  attachment  of  the 
judges  with  them,  when  they  conduct  themselves  with  pro¬ 
priety. 

The  term  “  misbehaviour ”  in  our  acts  of  assembly,  has  an 
evident  relation  to  the  official  oath  of  an  attorney.  He  is 
sworn  to  "  behave ”  himself  with  all  good  fidelity  to  the  Court 
as  well  as  to  the  client.  What  does  this  include  ?  as  between 
counsel  and  client ,  it  seems  to  be  well  understood.  A  lawyer 
would  not  betray  the  interest  or  the  fame  of  the  man  who  has 
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given  him  a  paltry  fee,  nor  would  the  law  allow  him  to  do  so 
in  any  case  in  which  he  is  engaged.  Does  it  not  import  any¬ 
thing  as  respects  the  Court  ?  Can  an  attorney  be  tolerated  in 
publishing  to  the  world  that  “  public  confidence  is  withdrawn 
from  the  Court,”  and  then  come  in  and  claim  to  stand  in  that 
relation  which  the  law  contemplates  as  essential  to  the  deco¬ 
rous,  orderly  administration  of  the  public  business.  If  so,  we 
we  do  not  understand  the  meaning  of  the  word  “fidelity”  or 
the  relation  it  creates. 

In  this  case  we  think  there  has  been  “  misbehaviour”  on  the 
part  of  the  gentlemen  against  whom  the  rule  is  granted.  The 
publication  in  relation  to  the  Court  we  consider  a  libel.  It 
has  been  done  in  their  office  of  attorney,  as  they  themselves 
shew.  The  whole  matter  refers  to  the  public  relation  between 
the  Court  and  the  bar.  The  first  letter  of  the  president,  was 
in  truth  an  act  of  the  whole  Court,  for  although  signed  by 
him,  it  was  with  the  concurrence  of  his  brother  judges. 
It  was  intended  as  a  kind  appeal  to  their  good  sense  and  gene¬ 
rous  feelings,  and  by  no  means  as  insinuating  any  imputation 
more  than  occasional  inadvertent  side-bar  remarks  and  other 
irregularities,  as  the  letter  plainly  imports.  It  was  communi¬ 
cated  in  a  private  manner  because  it  was  thought  more  likely 
to  produce  a  good  effect,  than  a  public  address.  They  in  all 
their  proceedings  and  in  their  answers,  speak  of  it  in  their  offi¬ 
cial  relation.  The  only  question  then,  is — does  their  conduct 
amount  to  “  misbehaviour,”  and  to  what  degree  ?  We  think  it 
does,  and  to  such  an  extent  of  aggravation,  as  virtually  to  de¬ 
stroy  the  relation  of  “fidelity”  which  must  exist  towards  the 
Court,  by  the  members  of  the  bar.  If  that  relation  is  extin¬ 
guished  and  no  longer  exists,  the  official  connection  must  ne¬ 
cessarily  be  dissolved;  otherwise  the  spirit  of  the  law  is 
violated. 

As  we  have  no  personal  feelings  to  indulge  (except  those  of 
regret,)  we  forbear  any  harsh  commentary  upon  the  matters 
involved.  We  would  leave  it  to  the  calm  reflection  and  better 
feelings  of  the  gentlemen  themselves,  and  would  hope  that 
they  may  yet  be  induced  to  avail  themselves  of  the  door^which 
is  still  open  to  a  returning  sense  of  duty.  We  have  no  appeal 
to  make  to  the  public,  except  what  a  just  estimate  of  our  rec¬ 
titude  of  purpose  may  present  to  their  virtue  and  good  sense. 

It  is  ordered  that  the  names  of  Jno.  M.  Austin,  Jno.  Dawson, 
Joshua  B.  Howell,  Wm.  P.  Wells,  Alfred  Patterson,  Jno.  H. 
Deford,  J.  Williams  and  R.  P.  Flenniken  be  struck  from  the 
list  of  attorneys  of  this  Court. 
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In  the  case  of  William  M‘Donald  the  rule  is  discharged. 

In  the  case  of  Rice  G.  Hopwood,  the  rule  is  continued. 

Judge  Nixon  dissented  from  the  decisions  of  the  Court  as 
follows. 


January  Term,  1835. 

“  The  Court  enter  a  rule  on  certain  members  of  the  bar 
therein  mentioned,  to  shew  cause  why  they  should  not  be 
stricken  from  the  list  of  attorneys,  for  making  or  causing  to  be 
made  certain  publications  calculated  to  bring  the  Court  into 
disrepute,  to  which  they  have  responded. 

I  concur  with  my  brother  judges  that  certain  parts  of  said 
publications  are  calculated  to  bring  this  Court  into  disrepute 
with  the  people,  and  ought  to  be  punished ;  but  taking  into  con¬ 
sideration  the  cause  that  elicited  or  drew  forth  those  publica¬ 
tions,  and  the  concessions  and  explanations  that  have  been 
made  by  the  respondents  to  the  Court,  the  penalty  of  an  inde¬ 
finite  suspension  would  be  very  severe.  Had  our  rule  been 
left  open  so  as  not  to  require  a  specific  punishment,  I  would 
have  been  very  happy  in  co-operating  with  my  brother  judges 
in  inflicting  some  adequate  punishment,  if  any,  but  as  there  is 
no  alternative,  I  must  dissent  from  their  judgment,  and  think 
the  rule  ought  to  be  discharged. 

SAMUEL  NIXON. 

Separate  answer  of  Rice  G.  Hopwood,  Esq. 

January,  9th  1835. 

Present  judges  Porter  and  Nixon. 

In  answer  to  the  rule  granted  by  the  Court  upon  the  mem¬ 
bers  of  the  bar  to  shew  cause  why  they  should  not  be  stricken 
from  the  list  of  attorneys,  the  undersigned  candidly  but  respect¬ 
fully  submits  the  following  reply  as  to  the  publication. 

That  he  intended  no  contempt  of  court,  nor  did  he  intend  to 
call  in  question,  in  any  shape,  the  integrity  of  their  official 
conduct,  or  detract  from  their  standing  in  the  estimation  of 
the  public. 

RICE  G.  HOPWOOD. 

By  the  Court. — The  rule  in  the  case  of  Rice  G.  Hopwood 
is  discharged. 
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Fayette  county,  ss. 

I,  Richard  Beeson,  Prothonotary  of  the  said  Court,  do 
hereby  certify  that  the  foregoing  is  a  true  copy  of  the 
record  of  the  rule  and  proceedings  thereupon,  had 
in  the  said  Court  in  the  matter  of  the  aforesaid  gen¬ 
tlemen  of  the  bar,  so  full  and  entire  as  the  same  re¬ 
mains  in  the  same  Court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  Court  at  Union  town,  the  third  day  of 
February,  A.  D.  1835. 

RICHD.  BEESON, 

Froth . 


[Seal.] 
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In  the  Supreme  Court  of  Pennsylvania,  for  the  Eastern 
District,  of  the  Sessions  commencing  at  the  City  of 
Philadelphia,  on  Monday  the  sixteenth  day  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-five. 

And  now,  to  wit,  on  this  nineteenth  day  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-five, 
in  pursuance  of  the  provisions  of  the  Act  of  Assembly,  approv¬ 
ed  on  the  fourteenth  day  of  March,  in  the  year  aforesaid,  enti¬ 
tled,  “  An  Act  to  authorize  the  Supreme  Court  to  take  cogni¬ 
zance  of  certain  proceedings  in  the  Court  of  Common  Pleas  of 
Fayette  county,”  there  is  presented  and  filed  a  certain  Record 
and  Proceeding  of  the  Court  of  Common  Pleas  of  the  County 
of  Fayette,  of  the  term  of  January,  one  thousand  eight  hundred 
and  thirtv-five,  whereby  the  names  of  eight  attorneys  were, 
on  the  eighth  day  of  January,  of  said  year,  ordered  to  be  struck 
from  the  list  of  attorneys  of  the  said  Court. 

And  thereupon  the  eight  attorneys  mentioned  in  the  said  re¬ 
cord  and  proceedings,  to  wit,  John  M.  Austin,  John  Dawson, 
J.  B.  Howell,  W.  P.  Wells,  Alfred  Patterson,  John  H.  Deford, 
J.  Williams,  and  R.  P.  Flenniken ;  by  G.  M.  Dallas  and  Jo¬ 
seph  R.  Ingersoll,  their  attorneys,  with  leave  of  the  Court  first 
had  and  obtained,  appear  before  the  said  Court,  and  suggest 
for  the  hearing  and  determination  of  the  said  Court,  the  fol¬ 
lowing  as  the  questions  arising  upon  the  said  Record  and  Pro¬ 
ceeding  in  the  Court  of  Common  Pleas  of  Fayette  county. 

BILL  OF  EXCEPTIONS. 

FirsU  The  Court  of  Common  Pleas  of  Fayette  county  erred 
in  considering  the  said  attorneys,  as  the  authors  of  a  letter  to 
the  Hon.  T.  H.  Baird,  under  date  of  the  3d  of  October  1834, 
liable  to  the  penalty  of  being  struck  from  the  roll  for  an  alleged 
libel  upon  the  Court. 

Second.  The  Court  below  erred  in  considering  that  by  the 
writing  or  publishing  of  the  said  letter,  the  said  attorneys  did 
“  misbehave  themselves  in  their  offices  of  attorneys”  respec¬ 
tively. 

Third.  The  Court  below  erred  in  considering  that  by  the 
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V 

writing  or  publishing  of  the  said  letter  the  said  attorneys  had 
departed  from  their  obligation  “  to  behave  themselves  in  the 
office  of  attorney  within  the  Court  according  to  the  best  of  their 
learning  and  ability,  and  with  all  good  fidelity,  as  well  to  the 
Court  as  to  their  clients.” 


Fourth.  The  order  of  the  Court  below  that  the  names  of  the 
said  attorneys  be  struck  from  the  list,  is  unconstitutional,  ille¬ 
gal  and  oppressive,  and  the  same  should  be  forthwith  reversed 
arid  annulled. 


G.  M.  Dallas, 
J.  R.  lngersoll. 


Attorneys. 


Joseph  &,  William  Kite,  Printers. 


